
IN THE COURT OF THE JUDICIAL MAGISTRATE, 1ST CLASS, SONITPUR

CR Case No 357/10

u/s 138, Negotiable Instruments’ Act

Sarfaraj Alkama Hussain ............................................Complainant

-v-

Mukut Patangia  ………………...........................Accused person

PRESENT :  Panchali Shyam,

                   Judicial Magistrate, 1st Class,

          Sonitpur.

In appearance - 

For the Prosecution : Sri Sudesh Singh, Advocate

For the accused person : Sri Prayag Kr Sharma, Advocate

Date of Prosecution evidence    : 25-10-10, 17-06-13

Date of Argument                      : 21-09-13

Judgment delivered on         : 25-09-13



JUDGMENT

1. The case of  prosecution,  in  brief,  is  that accused-Sri  Mukut  Patangia 
approached complainant-Sarfaraj Alkama Hussain, for a loan of Rs 70,000/-  on 
the  first  week  of  December,  2009  and  on  basis  of  their  long  standing 
relationship, requested him for some money, required by him for his treatment. 
Complainant  accordingly  handed  over  Rs.  70,000/-  (  Rupees  Seventy 
Thousand only)  to him,  and the latter promised to repay the same in the last  
week of March, 2010.

2. The  complainant  approached  the  accused  person  on  25-03-10, 
requesting him to repay the loan amount of Rs 70,000/-. The accused person 
with a view to repay the loan, amount gave the complainant a cheque bearing 
no. 891036 dated 25-03-10 for Rs 70,000/- only,  drawn on HDFC Bank Ltd,  
Guwahati, GS Road, Branch with a request to deposit the said cheque on or 
after the 1st  day of May, 2010. Complainant deposited the said cheque on 05-
05-10  in  HDFC  Bank,  Tezpur  Branch  for  encashment,  but  the  same  was 
returned  by  the  HDFC Bank,   due to  insufficient  fund’   with  a  memo of 
declaration on 05-05-10. 

3. The complainant, thereafter, issued legal notice to the accused person 
on 10-05-10 through his Advocate, Sri Sudesh Singh, to repay the debt amount 
of  rupees seventy  thousand but  the  accused  person failed  to  pay the  said 
amount  within  the  stipulated  period  of  fifteen  days.   Complainant,  Sarfaraz 
Alkama Hussain, therefore, filed a complaint petition before the Ld. CJM, on 09-
06-10 u/s 138 of the Negotiable Instruments Act, and hence, the instant case.

4. The case was  transferred  to  this  Court  for  disposal.  After  perusal  of 
statement of complainant filed in affidavit and materials on record, cognizance 
of offence was taken and process issued against the accused person. On his 
appearance, particulars of offence u/s 138, NI Act, was read over and explained 
to the accused person, to which he pleaded not guilty and claimed to be tried. 

5. In order to bring home its charge, prosecution examined one witness. 
The accused person was examined u/s 313, CrPC.  His plea was one of denial. 

6. Defence adduced no evidence. 



POINTS FOR DETERMINATION

7. I have heard arguments of learned counsels of both sides.  I have also 
carefully gone through the entire evidence available in case record.  Upon such 
examination,  I  find  that  to  ascertain  the  guilt  of  the  accused  person,  it  is 
necessary to determine whether -  

i) The  accused  person  issued  the  cheque  for  discharge  of  any  legally 
enforceable debt or liability;

ii) Whether the cheque was dishonoured for insufficient funds in account of 
the accused person;

iii) Whether the accused person received the demand notice issued by the 
complainant regarding dishonour of cheque;  and

iv) Whether the accused person has committed offence under section 138 
of NI Act, 1881?

DECISION, DISCUSSION AND REASONS THEREOF:

8. To arrive at a decision on the above the evidence led by prosecution has 
been meticulously gone through.  PW1-complainant, Sarfaraz Alkama Hussain, 
deposed  that  the  accused  person  approached  him during  the  first  week  of 
December, 2009 and asked him for financial help as he needed some money 
for  his  treatment.   Thereafter,  he  took an  amount  of  Rs.  70,000/-  (Rupees 
Seventy Thousand only)  from him as financial  help.    The accused person 
assured that he would return him that amount within the last week of March, 
2010. Accordingly PW1 approached the accused person and requested him to 
repay the said amount.  The accused person then  issued him a check for an 
amount  of  Rs.  70,000/-  vide  cheque no.  891036 dated 25-03-13,  drawn on 
HDFC Bank Ltd, Guwahati, G.S Road Branch with a request to deposit the said 
cheque on or after 1st day of May, 2010. Ext 1 is the said cheque.



9. PW1 went on to state that he deposited the said cheque on 05-05-10 to 
his  banker  namely HDFC Bank,  Tezpur  Branch.   But  the  said  cheque was 
returned  by  the  Bank  with  a  memo of  declaration  on 05-05-10 stating  the 
reason to be insufficient fund.  Ext 2 is the deposit slip dated 05-05-10 and Ext 
3 is the cheque returning memo issued by HDC Bank, Tezpur Branch dated 05-
05-10.   In order to get the said cheque amount from the accused person, PW1 
served  demand  notice  to  the  accused  person  through  his  Advocate  –  Sri 
Sudesh Singh, on 10-05-10.  Ext 4 is the notice issued to the accused person.  
It was shown to be delivered to the accused person on 13-05-13. Ext-5 is the 
postal  receipt  dated 11-05-10 and  Ext-7 is the report dated 01-06-10 of the 
Postal  Department.   But  the  accused person failed  to  pay the said  cheque 
amount to him.  As such, he filed the instant case. 

10. During cross-examination PW1 made known that he had no business 
transaction with the accused person.  He stated that he gave the loan amount 
of rupees seventy thousand in cash. He denied issuing a cross-cheque. He also 
denied executing a deed in respect of lending money to the accused person. 
He admitted that the said cash money was not given to the accused person in 
presence of any witnesses. He further denied that he found the cheque, lost by 
the accused person and misused it by writing his name on it and stated that the 
accused person had handed the said cheque to him.  PW1 admitted writing 
his name on the said cheque. 

11. PW1 stated  that  Ext-1  is  the  cheque  issued  to  him  by  the  accused 
person.  He denied that he found Ext-1, and misused it.  He asserted that he 
had issued legal notice to the accused person through his advocate- Sudesh 
Singh.

12. On examination u/s 313, CrPC, he denied issuing any cheque for Rs. 
Seventy  thousand to  the  accused person,  as  alleged.    He stated  that  the 
complainant in connivance with his driver might have stolen the said cheque 
from his bag and misused it and filed this false case. 

13. Heard arguments advanced by learned counsels of both sides.  Learned 
counsel  for  prosecution  argued that  case of  prosecution  is  admitted  by  the 
accused  person  for  there  is  no  dispute  regarding  issuance  of  cheque  and 



statutory notice to the accused person as per provisions of NI Act, and hence, it 
stands proved.  Learned counsel for defence, on the other hand, contended in 
tandem  with  pleas  taken  during  course  of  evidence  and  argued  that  the 
accused  person  is  not  guilty  as  charged.  The  plea  of  defence  is  that  the 
accused  person  lost  the  cheque  and  complainant  found  and  misused  it. 
Defence contended that there is no necessity to reply to notice as argued by 
the complainant side. Defence also submitted that the loan amount of rupees 
seventy thousand as alleged to have been handed over to the accused person 
in  cash,  was  not  done  in  presence  of  any  witnesses,  as  admitted  by  the 
complainant and this raises a doubt as to the whole transaction. Both parties 
have cited rulings in support of their plea.

14. It is a cardinal rule of evidence that burden of proof lies on the one who 
asserts a fact.  That apart, it is a principle of criminal justice that prosecution is 
to prove its case beyond reasonable doubt.  No doubt that in cases under the 
Negotiable Instruments Act, a presumption is drawn in favour of holder of the 
cheque that it was issued towards discharge of some debt or liability and under 
such circumstances, it is for the accused person to disprove it. 

15. In the instant case, the accused person denied that he issued cheque in 
favour of complainant. He also denied getting notice from the complainant and 
that he borrowed rupees seventy thousand from complainant. The only defence 
of accused person is the cheque which is alleged to have been issued in favour 
of  complainant  was  lost  by  accused  person  and  the  same was  found  and 
misused by complainant. Accused person has not denied his signature on  
the cheque.  Now, on perusal of Ext 1 i.e the cheque, it is seen that the 
date, amount and signature in the cheque are all in the same handwriting, 
with the same ink. Thus, there remains no doubt that the date and amount 
in the cheque are written by the same person. 

16. Moving  onto  the  second  point  in  dispute,  accused  person  denied 
borrowing rupees seventy thousand as loan from the  complainant.  Defence 
brought through evidence that there were no witnesses present at the time of 
transaction and that being admitted by complainant,  learned counsel argued 
that the case at hand is not a genuine one. Section 138 and 139 of the NI Act 
requires that a court shall presume the liability of the drawer of the cheques for 
the amount for which the cheque is drawn. The position of law as discussed 
in  Rangappa V Mohan 2010  CRI.L.J  287 is  that  once execution  of  the 
promissory note is admitted, the presumption under section 118 (a) NI Act 
would arise that it is supported by a consideration. Such is a presumption 
is  rebuttable.  The  accused  person  can  prove  the  non-existence  of  a 



consideration  by raising a  probable  defence.  If  the  accused person is 
proved  to  have  discharged  the  initial  onus  of  proof  showing  that  the 
existence of consideration was improbable or doubtful or the same was 
illegal,  the onus would shift  to the complainant who will be obliged to 
prove it as a matter of fact, and upon its failure to prove would disentitle 
him to the grant of relief on the negotiable instrument. The burden upon 
the accused person of proving the non-existence of the consideration can 
be  either  direct  or  by  bringing  on  record  the  preponderance  of 
probabilities by reference to the circumstances upon which he relies. It is 
further discussed that a bare denial of the passing of the consideration 
apparently  does  not  appear  to  be  any  defence.  Something  which  is 
probable has to be brought on record for getting the benefit of shifting the 
onus of  proving to the complainant.  To disprove  the presumption,  the 
accused person has to bring on record such facts  and circumstances 
upon  consideration  of  which  the  court  may  either  believe  that  the 
consideration did not exist or its non-existence was so probable that a 
prudent man would, under the circumstances of the case, act upon the 
plea that it did not exist.

17. In the instant case, defence has simply denied borrowing any money 
from the complainant. The only circumstance pointed out by defence is that the 
alleged money transaction took place without presence of any witnesses and as 
such rules out the possibility of any transaction at all. Absence of a witness or 
witnesses at the time of transaction cannot lead the Court to believe that the 
consideration did not exist, for, it is not a sine qua non to prove existence of any 
transaction. For the Court to believe such fact, accused person only brought a 
plea through evidence that the cheque was lost by him and that complainant 
misused it after he found the same. Even for the sake of argument, if it is to be 
relied upon, it is not believable that a person who lost a cheque did not find it 
necessary  to  search  for  it  or  take  legal  measures  to  stop  someone  from 
misusing  it,  more  so,  when  the  writings  on the  cheques are  written  by the 
accused person himself,  except  for  the  name column.  That  apart,  report  of 
postal department i.e Ext 7 shows notice i.e Ext 4 to the accused person was 
delivered and if the accused person through the notice came to know of his 
cheque being misused, the pertinent question which comes up is why did he 
not taken any action legally to prevent further damage?  Defence stopped after 
taking the plea and nothing was brought on record to substantiate it. 

18. The question here is whether the accused person issued the cheque, 
Ext-1, in discharge of his liability and whether the same was returned without 
encashment due to insufficient funds in account of the accused person.  



19. As already discussed above, the NI Act holds a presumption that any 
cheque issued is towards discharge of liability.  Burden, therefore, lies on the 
accused person to disprove it.   In the instant case, the accused person has 
neither denied his signature on the cheque nor denied issuing it.  The accused 
person took the plea of lost cheque. But if the accused person wrote out the 
amount, date and signature on the cheque and he lost it, he has neither taken 
any action to prevent its misuse nor has be brought before Court during trial as 
to why did he write out that cheque at all or in favour of whom was that cheque 
supposed to be.   To hold such plea to be a probable defence, the accused 
person  should  have  at  least  brought  out  in  whose  favour  he  had  actually 
intended  the  cheque  to  be  if  it  was  not  meant  for  the  complainant.   This 
assumes significance, for the cheque has the amount written on it in the same 
ink and handwriting as the signature.  So, if the accused person wrote out a 
specific amount on the cheque and signed it, clearly, he must be having in his 
mind who the cheque was meant for and for what purpose was he giving that 
money by means of that cheque.   But he has remained conspicuously silent on 
this aspect.  The plea, thus, remained a mere plea and as per the decision in 
the Rangappa case (supra), a mere plea does not raise a probable defence, 
sufficient  to  discharge  the  burden  of  proof  cast  on  the  accused  person. 
Defence has, therefore, failed to discharge its burden and with the presumption 
drawn in favour of the complainant as per Sec. 139, NI Act, it is held that the 
accused person had issued the cheque to the complainant in discharge of his 
liability. There is no other ground to hold otherwise. 

20. Ext-3,  the cheque returning memo issued by HDC Bank, Tezpur Branch 
dated  05-05-10,  clearly  shows  that  the  cheque  was  returned  without 
encashment  due  to  insufficient  fund.   This  is  neither  challenged  nor  have 
doubts been raised against it.  PW1 has also exhibited deposit slip as Ext-2 and 
on perusal of declaration memo and deposit slip, it is clear that the said cheque 
got bounced due to insufficient fund in the account of the banker.  As such, it is 
clear from these exhibits that the cheque got bounced due to insufficient fund in 
account of the accused person.  Further, the demand notice was also sent in 
time,  as  revealed  by  Ext-5  and  Ext-7.  All  procedures  have  been  properly 
complied with and the complainant cannot be faulted with on this account. 

21. Signature of accused person on the cheque, amount in the cheque and 
its date also written on it in the same hand with the same ink, procedures u/s  
138 of the Act properly complied with, and accused person unable to discharge 
his  burden  of  proof  after  statutory  presumption  is  raised  in  favour  of  the 
complainant - are what has surfaced during trial of this case.  Needless to say, 



defence has failed miserably in discharging its burden of proof with the logical  
consequence that prosecution has been successful in bringing home its charge. 
The accused person cannot be held not guilty with this kind of evidence, and 
hence, the accused person is liable to be convicted for the same. 

22. In the result, I hold the accused person, Shri Mukut Patangia,  guilty u/s 
138,  Negotiable  Instruments  Act,  and  convict  him  accordingly.   Heard  the 
accused  person  on  quantum  of  sentence.  The  accused  person  pleaded 
innocence and prayed that the Court may consider his matter leniently.  The 
accused person is a grown up mature person of around forty eight years of age 
and he had a liability to discharge his legally enforceable debt. Justice demands 
that the aggrieved complainant should get back his money. Extending benefits 
of  Probation  of  Offenders’  Act  or  of  sec.  360,  CrPC  would  frustrate  the 
provisions of NI Act. Hence this is not a fit case to grant to benefits of probation 
to  the  accused  person.  Keeping  all  aspects  in  consideration,  the  accused 
person is sentenced to pay fine of Rs   70,000/-   u/s 138 NI Act, which I think is  
sufficient in this case to meet the ends of justice.  The fine amount if and when 
realised,  is  to  be  paid  to  complainant  Sarfaraz  Alkama  Hussain,  as 
compensation. 

23. Judgment is pronounced and delivered in open Court. 

24. Furnish a copy of judgment to the convicted accused person free of cost.

Given under my hand and seal of this Court on this, the 25 th day of September, 
2013. 

Panchali Shyam,

Judicial Magistrate,
1st class,  Sonitpur. 


